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Institute Examination in Law
By Spencer Gordon
The following answers to the questions set by the board of examiners of the
American Institute of Accountants at the examination of May, 1935, have been
prepared at the request of The Journal of Accountancy. The answers have
not been reviewed by the board of examiners and are in no way official. They
represent merely the personal opinions of the author.—Editor, The Journal
of Accountancy.

Examination in Commercial Law

May 17, 1935, 9 A. M. to 12:30 P. M.
Reasons must be stated for each answer. Whenever practicable, give the answer
first and then state reasons. Answers will be graded according to the applicant's
evident knowledge of the legal principles involved in the question rather than on his
conclusions.
Group I

Answer all questions in this group.

No. 1 (10 points):
Plaintiff made a written contract with defendant, a newspaper, whereby
plaintiff agreed to become a passenger on an airship from a foreign country to
the United States and during said passage to send radio messages to friends in
reply to messages sent to plaintiff by said friends. Plaintiff’s radio messages
were to be reports of the flight which defendant was to publish and for which
defendant agreed to pay plaintiff $5,000. Both plaintiff and defendant knew
that plaintiff had agreed with the airship company as a condition of his being
carried as a passenger that he would send no radio reports of the passage and
both plaintiff and defendant knew that a third person had the exclusive news
rights. Plaintiff fully performed his part of the contract. Can he compel de
fendant to pay him the $5,000?
Answer:
Plaintiff can not compel defendant to pay him the $5,000. The contract
between plaintiff and defendant was a part of a scheme which resulted in the
breach of the contract of passage entered into between plaintiff and the airship
company and interfered with the contract between the airship company and the
third party who had the exclusive news rights. It was in effect a contract to
commit a tort, and the court will not lend aid to a party who has committed a
tort to enable him to Recover from another the price agreed to be paid for his
wrongful act. The defense is allowed not as a protection to the defendant, but
as a disability to the plaintiff.

No. 2 (10 points):
(a) In a transaction in which an owner of real property mortgages it upon
obtaining a loan, describe all of the rights which the mortgagee acquires.
(b) What remedies does the mortgagee have for the enforcement of his
rights?
(c)
Define and explain equity of redemption.
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Answer:
(a) The mortgagee receives a conveyance of real estate absolute in form but
with a provision that upon payment of the loan the conveyance will become
void. Possession usually remains in the mortgagor.
(b) If the loan is not paid when due the mortgagee has the remedy of fore
closure. This is generally done by bill in equity. The real estate is sold and
the note paid from the proceeds, any balance going to the mortgagor. If the
real estate does not bring enough to pay the loan the mortgagee is entitled to a
deficiency decree against the mortgagor.
(c) The equity of redemption is the right of the mortgagor to redeem the
property after foreclosure. The period when such right may be exercised is
fixed by statute and differs among the several states.

No. 3 (10 points):
The maker of a valid promissory note legally procured defendant’s endorse
ment prior to delivery of the note to the payee. Prior to maturity, the payee
orally agreed with defendant and with the maker to release defendant as en
dorser and in consideration therefor defendant turned over certain valuable
property to the payee. There was no written renunciation by the payee of his
rights against defendant as endorser and the note was neither surrendered nor
in any way marked or altered. Was defendant released as endorser so far as
the payee is concerned?
Answer:
The defendant was released as endorser so far as the payee is concerned. A
negotiable instrument is discharged by any act which will discharge a similar
contract for the payment of money and may be discharged by an oral agree
ment based upon executed consideration. One who orally promises to re
nounce and does in fact accept a thing of value in exchange for such promise
must be deemed to be estopped.

No. 4 (10 points):
One joint adventurer began an action at law against his coadventurer for
money damages for alleged preventable losses sustained in the joint venture.
Many items of debit and credit were in dispute between them. Was the action
properly brought? If not, what remedy should the plaintiff have sought?
Answer:
One joint adventurer may sue another at law for damages for “preventable
losses” sustained in the joint venture. But if the transaction involves many
items of debit and credit which are in dispute between the joint adventurers, a
more appropriate remedy would be a bill for an accounting.

No. 5 (10 points):
Describe and explain the following terms so as to differentiate them:
(a) Agent.
(b) Servant.
(c) Employee.
(d) Independent contractor.
(e) Broker.
Answer:
(a) An agent is one who undertakes to transact some business for his princi
pal by the authority and on account of the latter.
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(b) A servant is one for whom the master not only prescribes the end of his
work but directs at any moment the means also or retains the power of control
ling the work.
(c) Employee is a broad term for one who is employed. It is not usually
applied to higher officers of corporations or to domestic servants but is applied
to clerks, workmen and laborers.
(d) An independent contractor is one who, exercising an independent em
ployment, contracts to do a piece of work according to his own methods and
without being subject to the control of his employer except as to the result of his
work.
(e) A broker is one engaged for others in the negotiation of contracts relative
to property with the custody of which he has no concern. A broker is at first
the agent of the person by whom he was originally employed and becomes the
agent of both parties when the bargain or contract has become definitely set
tled.
Group II
Answer any five questions in this group. No credit will be given for additional
answers, and if more are submitted only the first five will be considered.

No. 6 (10 points):
Edward Engle and several other members of a club had endorsed a note made
by the club. The club failed to pay the note and the payee procured from the
president of the club a list of names and addresses of endorsers. This list was
typewritten on club stationery which showed Engle’s name as secretary and his
address. The payee attempted to verify the addresses by examining the cur
rent telephone directory in which he found an Edward Engle at an address dif
ferent from the one on the club stationery. Within the legally proper time the
payee sent a notice in legally proper form to Edward Engle by registered mail
at his address as stated on the club stationery. Two days later the post office
returned this notice with a notation “Moved, left no address.” Was the
payee’s notification of Engle sufficient to hold Engle as endorser?
Answer:
I think it would be a question for the jury to decide whether the holder of the
note used sufficient diligence in attempting to find the correct address of
Edward Engle, the endorser. A strong argument could be made that the finding
of an address in the current telephone directory different from the one on the
club stationery put the holder on notice that the address on the club stationery
might be wrong, but I do not think that this is sufficiently clear to warrant an
instruction as a matter of law that the holder did not use sufficient diligence.

No. 7 (10 points):
(a) Can a partnership be created in any way other than by express contract?
If so, give an example.
(b) List (but do not discuss) the various causes for dissolution of a partner
ship otherwise than in accordance with provisions of the contract or articles of
partnership.
Answer:
(a) A partnership can be created only by contract, but that may be express
or implied. It is not necessary for parties to understand that they are forming
a partnership. If they make an agreement which has in fact the attributes of a
partnership they will be partners. Thus a person may lend money to another
with the agreement that he will receive interest on his money, that the other
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party is to do certain work, and that any profits after payment of the interest
will be divided between the parties, and that the payment of principal and in
terest need be made only out of the funds available from the work. This
would constitute a partnership although the parties may think they are debtor
and creditor.
(b) Causes for dissolution of a partnership otherwise than in accordance with
the provisions of the contract include:
1. Completion of the enterprise.
2. Enterprise becoming impossible.
3. Sale or transfer of all partnership assets.
4. Death of a partner.
5. Bankruptcy of a partner.
No. 8 (10 points):
At a conference in the office of the Simpson Corporation, a duly authorized
representative of the Tompkins Corporation arranged orally with a duly author
ized representative of the Simpson Corporation for the Tompkins Corporation
to sell to the Simpson Corporation merchandise of the value of $1,000. The
representatives then prepared a memorandum of this sale on a Simpson form
used by that corporation in selling merchandise to its customers, because the
Tompkins representative had with him no order blanks of his own. At the top
of the form the Simpson Corporation’s name and address were printed. The
name of the Tompkins Corporation was written on a blank line following the
words “Sold to,” and that corporation’s address was written following the word
“Address.” These items and a description of the merchandise sold and the
terms of the sale were written on the form by the Tompkins representative.
Did the name of the Tompkins Corporation thus written constitute its signature
under the statute of frauds?
Answer:
The insertion of the name of the Tompkins Corporation thus constitutes a
sufficient signing under the statute of frauds. It is not necessary that the
name of the party be subscribed. Both representatives were duly authorized.
The memorandum was prepared to comply with the statute of frauds and the
name was inserted to indicate the party to be charged. If it is thus written
anywhere in the memorandum it is a sufficient signing for the purpose of giving
authenticity to the instrument. The fact that there was a mistake in naming
the buyer as seller can be remedied by evidence.

No. 9 (10 points):
How can a director of a corporation protect himself from possible liability
when a majority of the board adopts a resolution which he believes to be wrong
(a) when he is present at the meeting, and (b) when he is absent from the
meeting?
Answer:
(a) When a director is present at a meeting and the majority adopts a resolu
tion which he feels to be wrong, he may protect himself from liability by making
certain that his opposition vote is made a matter of record.
(b) If the director is absent he may protect himself by informing the board
at the earliest moment of his objection and the reasons therefor. In some juris
dictions he is required by statute to give public notice of his opposition and to
inscribe his protest on the minutes.
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No. 10 (10 points):
What is cumulative voting?
it accomplish its purpose?

For what purpose is it employed?

How does

Answer:
Cumulative voting is that system of corporate voting by which a stockholder
instead of voting his shares for each of the whole board of directors to be
chosen is allowed to cast the whole number of his shares for one person or to
concentrate or distribute them as he may see fit. It is employed for the pur
pose of securing representation of minority stockholders on the board of direc
tors. For example, if there were 100 shares of stock in a corporation and A
owned 51 shares and B 49 and there were three directors to be elected without
cumulative voting, A could elect each of the three directors by a vote of 51 to
49 shares, but with cumulative voting A would have 153 votes and B 147 to
vote for any or all of three directors and it would be impossible for A to cast
more than 51 votes for each of the three, or more than 76½ votes for each of
two persons so that B by casting 77 or more of his votes for one director could
ensure the election of one.

No. 11 (10 points):
(a) Who may become a voluntary bankrupt?
(b) Who may be adjudged an involuntary bankrupt?
(c) Name at least four acts of bankruptcy.
Answer:
(a) Any person, partnership or corporation which owes debts, except a
municipal, railroad, insurance or banking corporation, may become a voluntary
bankrupt.
(b) Any natural person (except a wage-earner or farmer), any unincorporated
company and any monied business or commercial corporation, except a munici
pal, railroad, insurance or banking corporation, owing $1,000 may be adjudged
an involuntary bankrupt.
(c)
Four acts of bankruptcy include having:
1. Conveyed, transferred, concealed or removed, or permitted to be concealed
or removed any part of his property, with intent to hinder, delay or defraud his
creditors, or any of them.
2. Transferred, while insolvent, any portion of his property to one or more of
his creditors with intent to prefer such creditors over his other creditors.
3.
Made a general assignment for the benefit of his creditors.
4. Admitted in writing his inability to pay his debts and his willingness to be
adjudged a bankrupt on that account.
(There are other acts of bankruptcy.)

No. 12 (10 points):
(a) In an ordinary bailment, what are the duties of a bailee for hire with
respect to the custody and care of the bailor’s property?
(b) Does a bank which holds corporate stocks pledged on a collateral loan
have the same duties as a bailee for hire? If not, what are the differences?
(c)
List the most important provisions of a bill of lading which is negotiable.
Answer:
(a) In an ordinary bailment the duty of a bailee for hire with respect to the
custody and care of the bailor’s property is to use ordinary care and to return
the identical property at the conclusion of the bailment. The bailee is liable
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only for such loss or injury as has occurred because of his failure to exercise
ordinary care.
(b) A bank which holds corporate stocks pledged on a collateral loan does
not have to keep the identical stocks on hand but complies with its obligation
by holding at all times a sufficient number of similar shares to answer the pledge
when called on.
(c) A negotiable bill of lading must contain the date of its issue, the name of
the person from whom the goods have been received, the place where the goods
have been received, the place to which the goods are to be transported, a de
scription of the goods, or of the packages containing them, the signature of the
carrier and the words “order of” printed thereon immediately before the name
of the person upon whose order the goods received are deliverable.
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